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The final re-indictment in this case charged thée@ant-appellant,
Alfred Lewis (“Lewis”) with the following crimes:Attempted Murder in the
First Degree of Terrell Loper (“Loper”), Recklesadangering in the First
Degree of Vance Moore (“Moore”) on November 3, 2086d the firearm
charges associated with that event; Attempted Murdthe First Degree of
Emmanuel Southerland (“Southerland”) on November2@06, and the
firearm charges connected with that crime; AggredatMenacing by
Firearm of Southerland on January 3, 2007. Lewas aiso charged with
Aggravated Intimidation of a Witness; one counthefie conduct allegedly
directed at witnesses Loper, Moore, and Southerfanadtonduct between
January 12, 2007 and November 28, 2007 (the fnat tlate of the
attempted murder case); one count each of Crinyirfadiliciting Ashley
Foreman (“Foreman”) and Victoria Ponzo (“Ponzo”ctammit intimidation
of witnesses; and finally, Disregarding a Policdi¢®2f, Resisting Arrest and
Reckless driving, related to the December 9, 280@st of Lewis during his
fugitive status and return of a trial capias.

Lewis pled not guilty and the nineteen counts & th-indictment
proceeded to a jury trial in the Superior Courtlldwing the presentation of
the State's case, the trial judge acquitted Lewtk@ Reckless Endangering

and Companion Weapon charges related to Moore Iddeagquitted Lewis



of the weapons charges and reduced to simple nren#oe charge arising
from January 12, 2007 involving the alleged vict8autherland. The trial
judge acquitted Lewis of two aggravated intimidatioharges and one
solicitation charge and reduced the remaining aggea intimidation to

simple intimidation.

The jury returned verdicts on all twelve of the e@ning charges,
finding Lewis guilty of the November 3, 2006 attenp murder Loper, not
guilty of the November 4, 2006 attempt to murdeutSerland, not guilty of
menacing Southerland on January 12, 2007, guiltynbimidation of a
witness and of soliciting another to do the sanm&l guilty of the three
offenses related to Lewis' final arrest. A timetption for a new trial was
denied. The trial judge sentenced Lewis to twemiye years, five months
and ten days in prison followed by probation. Aatttime, Lewis was
already serving a ten year sentence on drug angomegharges associated
with the events of his final arrest.

In this direct appeal, Lewis claims that the tgatlge abused his
discretion when he decided that a single complayrthe jury during trial—
that some members had difficulty hearing one videed section 3507
statement—justified departure from the general wefaule that such

statements do not go into the jury room duringhshtions. In support of



that argument, Lewis contends that the trial judged by ordering all four
of the separate videotaped witness section 35@&ns¢ats to be with the
jury during its deliberations, despite an agreenb&tiveen the parties to the
contrary. Lewis submits that the centrality andjydicial nature of those
recorded section 3507 statements, as opposed texthdpatory in-court
testimony of the four withesses who made them,ireg@a new trial.

We have concluded that Lewis’ arguments are corrébe Superior
Court jJudgments must be reversed, and this mateanded for a new trial.

Facts

On November 3, 2006, at around 3 o'clock in therafion, the
Wilmington police arrived at a residence in the 80ick on North Madison
Street in response to a “shots fired” complainthe Tpolice found Loper
lying in the foyer of that residence with a femhtdding a bloody towel to
the gunshot wound in the back of his head. An dantwme took Loper to the
hospital. Evidence detection officers photograpaed videotaped the area
as they searched for evidence in the 700 blockightk Street between
Monroe and Madison. They found numerous spent tocdieings and several

bullet holes in nearby vehicles.



Trial Proceedings

The State called four eyewitnesses to testify atioeitNovember 3rd
shooting as well as the events leading up .tdhiey were Linda Meades
(“Meades”), Marshall Person (“Person”), Demetriuayd (“Mayo”) and the
victim, Loper. All of those persons were descrilbgdthe State as turncoat
witnesses because their testimony at trial wasrapnto the prosecution
favorable pretrial statements that each of thene gavthe police.

T-Diddy, as Loper was known on the street, recalefrem his
wound and testified reluctantly on behalf of thet&tat the trial. He
remembered being shot and identified a pictureim&alf in that condition.
He admitted speaking to the police, but denied lileatemembered speaking
to Detective Curley, with whom he had conducteddeoetaped interview.
Loper denied that he could identify who shot himg d@estified that he did
not know Lewis. At trial, Loper testified that windhe was shot, his back
was turned while he was talking to his cousin Sharo

The State played Loper's videotaped statementrafalg 2, 2007 and
introduced it into evidence pursuant to title 1dcteon 3507 of the Delaware
Code. In the course of that statement, Detectivde€ihad shown Loper
three different photographic line-ups, one of whedntained a picture of

Lewis. In his pretrial statement to Detective Cyrleoper identified Lewis



as the person who shot him and who had arrivedhetctime scene in a
white Nissan Maxima automobile. In his pretriahtetment, Loper also
identified Marshall "Man" Person as being in a gGlaldillac at the shooting
scene.

After the videotape was played before the jury, dromaintained that
he still did not see who shot him. Although he adinit that he had circled
Lewis' picture, Loper testified that the policeiofir had suggested Lewis by
saying his name. There is no indication in the@récthat the jury did not or
could not hear or understand the videotaped se@m0V statement of
Loper.

The State also called Meades as a witness. Stigetéshat on the
day that Loper was shot, she was on the stepsrdidwese when she heard
gunshots and ran into the house with her grandemldShe saw two people
on the street shooting and recalled that they w&ek, but she could not
recall whether they were female or male. She atsmalled speaking to
Detective Curley that day.

In her taped section 3507 statement to Detectivde¢,uMeades said
that she saw a white Maxima and a silver Cadill#b wvo people outside
shooting at Loper. During cross-examination, Meddssfied that when she

was interviewed by the police, because so many lpeap the street had



volunteered information to her, she may have beengyDetective Curley
some information she had heard from those otheplpeafter the shooting.
There is no indication in the record that the jdig not or could not hear or
understand the taped section 3507 statement of édead

The State also called Person as a witness. Pwrstined that he was
in an SUV by himself, heard the shots and left. ditenot see the shooting
and could not identify the shooter because he s@busy trying to escape.
In his section 3507 statement to Detective Curlegrson said that he
thought he was going to a fistfight but that itned into a shooting. In his
section 3507 statement, Person pointed to Lewsti@ in the photo line-up
as a person whom he saw doing the shooting.

After his videotaped section 3507 statement wageplabefore the
jury, the trial judge reported, "The jury has coaipéd to the bailiff that
they are not picking up on what's being said irs thdeo that was being
played. I'm not sure what to say beyond that." ffla judge then made it
clear that “this video” was referring to the videbPerson. The judge told
the jury that they would reposition the microphdoneimprove the sound,
and to advise him if there were further problemshwather tapes. The
record does not reflect any further problems. INgithe jury nor the parties

asked for Person’s taped statement to be replayetiole or in part.



After Person’s videotaped section 3507 statemest payed, during
cross-examination, Person testified that when thieegp came to his house,
they had a search warrant. He said the police eeleng for a gun in his
house but did not find one. He further testifiedtthe was not arrested and
that the police told him to say Lewis had committieel crime, and that the
police brought up his name first.

Mayo was the State’s final withess to the Lopeoatimg. Mayo
testified on direct examination that he frequerite farea of Fifth and
Jefferson Streets in Wilmington and did not realgmember anything
concerning a shooting. He did remember speakingaodetectives at New
Castle County Headquarters, but denied knowing &ewai hearing a
shooting take place on November 3, 2006.

In Mayo's videotaped section 3507 statement that played for the
jury, he told the police that Loper had bought dage from Lewis and that
they would not allow Lewis to come to the area ajhith Street anymore.
But, according to Mayo, Lewis did return with sealezars and shot up the
block. Mayo told Detective Curley that he had s#en vehicles going to
that area before the shooting and then coming ttararea afterwards, and

that he had seen Lewis in a white Maxima the dd&iddy got shot. There



IS no indication in the record that the jury didt o could not hear or
understand the videotape recorded section 3505hstat of Mayo.

During his testimony after his videotaped secti60Bstatement was
played for the jury, Mayo explained that what hd hald Detective Curley
was not true. Rather, Mayo testified, he had h#&sde things from Derrick
"Killer" Braxton, as well as from others. He tésil that he told this lie to
the police to get himself out of trouble.

Superior Court Rulings

Following Person’s testimony, there was a discussibout whether
the section 3507 statements should each go intteeege as a court exhibit
and not be given to the jury in deliberation, oraasrosecution exhibit and
be available to the jury. Both the prosecution tredefense agreed that all
of the various witnesses’ section 3507 statemeérdald come into evidence
as court exhibits only and not be given to the .jufijhe judge declined to
accept that agreement and announced that the wgsukl be addressed
later, after he had read this Courtkonnory? decision and before the jury
began its deliberations. By the end of the dag jdldge made a preliminary
decision to permit all four of the videotaped sactB507 statements to be

sent to the jury room for use during deliberations:

2 Flonnory v. Sate, 893 A.2d 507 (Del. 2006).
9



| have rereadFlonnory and the Court very much appreciates the
disfavor with which the State Supreme Court viewsiging
into the jury room either the videotaped statements
transcripts of 3507 statements, but the court Elsoware that
the rule in Flonnory is not absolute, and my preliminary
thinking on this is [if] ever there were a good egtion to that
rule . . . it very well may be the situation whéhe jury has
complained during the presentation of a 3507 stateérthat it
could not hear all of what was being said, andcth#t, having
seen the statement and understanding the limitatanthe
statement, it would seem to me that the best wathi®jury to
understand the 3507 statement would have beer Bthte had
put together a transcript, which it did not do, Iiting that,
then the best way to deal with this is for the jtayry and work
through the statement in the jury room with thertoaf course,
providing the cautionary instruction about not @raphasizing
what is taken into the jury room as against thagithat are
not, but tentatively, I'm thinking that in weighirtge risk of
unfair prejudice due to the improper balancingestitmony, as
| just mentioned, against the probative value émtathe jury's
complaint into effect, I'm coming down right now the idea
that this is a perfect example of an exceptionhtoRionnory
default rule.

The next day, while discussing the admission bkpevidence, the
trial judge stated that his final ruling was th#itfaur of the section 3507
statements would go to the jury room during thg’gideliberations. The
trial judge concluded “if the jury wants to taketB507 statement and play
it slowly in the jury room, that's the best way fibrem to understand what
was said.” Defense counsel expressed his conodahettrial judge: "[A]s
to the November 3rd incident, virtually none of thi#gnesses provided the

State with the necessary evidence live in the coom to convict." Defense

10



counsel also complained that "[w]hat we're goinghtve is the jury
receiving the State's case back there and havingrn@mber through the
recess of time what was said in the courtroom.'e frfal judge adhered to
his decision and the jury was given all four settB®07 statements when it
retired to begin its deliberations.
I ssue on Appeal

The sole issue presented by this appeal is wheteertrial judge
abused his discretion when & sponte decided that a complaint from the
jury during trial — that they were having some idiffty following one
particular videotaped section 3507 statement -Higtsending all four of
the videotaped section 3507 statements into therpom for unlimited use
during the jury’s deliberations.

Section 3507 Default Rule

Section 3507 provides that "[tlhe voluntary outeofirt prior
statement of a witness who is present and sulpeatoss-examination may
be used as affirmative evidence with substantidependent testimonial
value.” In Flonnory, this Court held:

As a general matter, recorded or written out-ofrtd8507

statements that are played or read during trialilshoot be

admitted as separate trial exhibits that the jany ake into the
jury room during deliberations when all other testny-

% Del. Code. Ann. tit. 11, § 3507(a).
11



including direct and cross-examination testimonyaof83507
witness, out-of-court 83507 statements presented tbytness
other than the 83507 declarant, and testimony ptedeby
non-83507 witnesses-are generally not admitte@parate trial
exhibits in transcript form after the witness tis$ in court.
The reason derives from the concern we discussdayiior,

that allowing the jury to have transcripts of tri@stimony
during their deliberations might result in the jgiying undue
emphasis and credence to that portion of the testym That
concern is equally applicable to written or record@3507
statements that are admitted into evidence as aepeaxhibits
after they have been heard in open court. Thushelé that
the “default” rule is that written or tape or videscorded

83507 statements shoulabt be admitted into evidence as

separate trial exhibits that go with the jury itk@ jury room
during deliberations although the statements maplaged or
read to the jury in the first instance during toerse of trial.

In Flonnory, this Court gave two examples of the circumstartbat

might justify a judge exercising his discretiondipart from the default rule:
first, when the jury makes a request to rehear ciose 3507 statement

during its deliberation; and second, where theigmdo not object to having

written or recorded statements go into the jurymas exhibits.

No Exceptional Circumstances

In this case, neither of those exceptional circamsts existed. First,

the parties agreed that the statements would bheetteas court exhibits and
would not be sent back with the jury to the deliberationmnooSecond, the

trial judge’s decision that all of the section 356fatements would be

* Flonnory v. Sate, 893 A.2d at 526 (citinGaylor v. Sate, 685 A.2d 349 (Del. 1996)).

°|d. at 527.
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available during the jury’s deliberations preemptieel issue of whether the
jury would even ask for one or more of the foureathped section 3507
statements to be replayed. The record reflectsth®jury expressed no
concerns during the trial when three of the sec8607 statements were
played and did not ask for the “problematic” foustatement to be replayed
during trial.

The trial judge’s ruling that the jury should da@eato “work through
the tapes” during its deliberations is inconsistsith theratio decidendi of
Flonnory. Permitting the jury to “work through the tapds”exactly the
type of overemphasizing this Court was concernexalitaim Flonnory. Once
the taped section 3507 statements are played duiahgthey should not be
available to the jury during their deliberationfasant a prior agreement
between the parties or a request from the jurynduris deliberations to
rehear a section 3507 statement.

If the jury does ask to rehear one or more se@&0V statements, the
trial judge must exercise discretion at that timeleciding whether to grant
the request and under what conditions.Flonnory, we held that “the trial
judge’s broad discretion in these circumstancesoiextensive with his

discretion to allow or to refuse to allow the juy rehear in-court trial
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testimony of any witness.”If the jury’s request to rehear trial testimosy i
granted, there is usuallysmngle reading of that testimony. KFonnory, we
noted that when a section 3507 statement is reglaye becomes
“testimonial.” Accordingly, in the absence of an agreement kil parties,
statements should not be given to a jury for urigchireplaying during their
deliberations in response to a request for a refgear

In this case, in denying Lewis’ motion for a newalir the judge

stated:

The court is not troubled by the fact that in tiisually unique

situation it sent the 3507 tape recording intojtirg room. It

was the only way that the jury could scrutinize ttagpe

recording, what was actually said.
That ruling is also inconsistent with our reasoning~lonnory that, as a
general rule, a section 3507 statement should lesepted in an
understandable form only once, which is duringttia. The failure to hear
a recorded section 3507 statement in the courtrsloonld not be an issue.
The trial judge should instruct the jury before exarded section 3507
statement is played to signal promptly if the stest is not audible. If the

section 3507 statement is ultimately found to beurmerstandable during

trial, it may not be admissible as evidence. Taelén is on the proponent

%1d.
"|d. at 530 n. 58.
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to provide a properly redacted and understandadderded section 3507
statement. The jury certainly should not be paadito “work through” the
recorded section 3507 statement during their deltlms until it is
understandable.
Error Not Harmless

Lewis contends that where, as here, “virtually ailithe State’s in-
court testimonial evidence failed to point toward guilt, and was, in fact,
largely exculpatory, he was denied a fair trial whie prior recorded
section 3507 statements that tended to show hiisvgelie permitted to go to
the jury room for unlimited replaying.” We agre&hat procedure exalted
the recorded section 3507 statements above thedeatas the evidence in
Lewis’ trial and unduly emphasized their importanoetwithstanding the
trial judge’s cautionary instruction to the congrar

All of the evidence showing that Lewis fired a gah Loper on
November 3, 2006, is found in the four recordedisrc3507 statements
that were improperly permitted into the jury defidgon room. The
centrality of that evidence to the State's cas®otsdisputed. Accordingly,
we hold that the undue emphasis placed upon tleibse3507 evidence by
its unwarranted admission into the jury’'s delibmeatprocess was not

harmless beyond a reasonable doubit.
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Conclusion
The judgments of the Superior Court are reversétiis matter is

remanded for a new trial.
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